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(3) The trainee does not displace reg-
ular employees, but is supervised by
them;

(4) The Federal activity which pro-
vides the training derives no imme-
diate advantage from the activities of
the trainee; on occasion its operations
may actually be impeded;

(5) The trainee is not necessarily en-
titled to a job with the Federal activ-
ity at the completion of the training
period; and

(6) The agency and the trainee under-
stand that the trainee is not entitled
to the payment of wages from the
agency for the time spent in training.

Two or more other employees means
the equivalent of two or more full-time
employees. For the purpose of this defi-
nition, an employee is equal to a full-
time equivalent (FTE). For example,
one full-time and two half-time em-
ployees are equivalent to two full-time
employees.

Volunteer means a person who does
not meet the definition of employee in
this section and who volunteers or do-
nates his or her service, the primary
benefit of which accrues to the per-
former of the service or to someone
other than the agency. Under such cir-
cumstances there is neither an ex-
pressed nor an implied compensation
agreement. Services performed by such
a volunteer include personal services
that, if left unperformed, would not ne-
cessitate the assignment of an em-
ployee to perform them.

Willful violation means a violation in
circumstances where the agency knew
that its conduct was prohibited by the
Act or showed reckless disregard of the
requirements of the Act. All of the
facts and circumstances surrounding
the violation are taken into account in
determining whether a violation was
willful.

Workday means the period between
the commencement of the principal ac-
tivities that an employee is engaged to
perform on a given day and the ces-
sation of the principal activities for
that day. The term is further explained
in §551.411.

Worktime, for the purpose of deter-
mining FLSA exemption status, means
time spent actually performing work.
This excludes periods of time during
which an employee performs no work,

§551.202

such as standby time, sleep time, meal
periods, and paid leave.

Worktime in a representative workweek
means the average worktime over a pe-
riod long enough to even out normal
fluctuations in workloads and is rep-
resentative of the job as a whole.

Workweek means a fixed and recur-
ring period of 168 hours—seven con-
secutive 24-hour periods. It need not
coincide with the calendar week but
may begin on any day and at any hour
of a day. For employees subject to part
610 of this chapter, the workweek must
be the same as the administrative
workweek defined in §610.102 of this
chapter.

Workweek basis means the unit of
time used as the basis for applying
overtime standards under the Act and,
for employees under flexible or com-
pressed work schedules, under 5 U.S.C.
6121(6) or (7). The Act takes a single
workweek as its standard (except for
employees engaged in fire protection or
law enforcement activities under sec-
tion 7(k) of the Act) and does not per-
mit the averaging of hours over two or
more weeks, except for employees en-
gaged in fire protection or law enforce-
ment activities under section 7(k) of
the Act.

Subpart B—Exemptions and
Exclusions

SOURCE: 72 FR 52765, Sept. 17, 2007, unless
otherwise noted.

§551.201 Agency authority.

The employing agency must review
and make a determination on each em-
ployee’s exemption status.

§551.202 General principles.

In all exemption determinations, the
agency must observe the following
principles:

(a) Each employee is presumed to be
FLSA nonexempt unless the employing
agency correctly determines that the
employee clearly meets the require-
ments of one or more of the exemptions
of this subpart and such supplemental
interpretations or instructions issued
by OPM. The agency must designate an
employee FLSA exempt when the agen-
cy correctly determines that the em-
ployee meets the requirements of one
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